AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1437.505

in this subpart is grounds for denial of
the claim.

(c) Producers with coverage of a cov-
ered tropical crop for a crop year must,
by the earlier of 90 calendar days after
the crop year ends or the date a notice
of loss is filed, file a certified report
setting out the:

(1) Collective acres of the crop acre-
age planted or in the ground during the
crop year.

(2) Total production harvested from
the crop acreage for the full crop year
in the case of a perennial plant and for
the full life of the plants for other
Crops.

(d) With respect to the report re-
quired in paragraph (c) of this section:

(1) If a report is filed before the end
of the crop year, an updated crop re-
port must be filed within 90 calendar
days from the end of the crop year to
supplement the original report;

(2) If the report is for any annual or
biennial crops where production con-
tinued or could have continued beyond
the period covered in the reports other-
wise filed under this section, an addi-
tional report of production must be
filed within 30 days of the end of the
last countable production for the cov-
ered crop or 30 days after the last date
on which such production could have
been obtained, whichever is later.

(3) A failure to file an adequate re-
port where a report is required by this
section may result in the producer
being treated as having a zero yield ca-
pability for the crop year involved for
purposes of constructing a crop his-
tory. Alternatively, the Deputy Admin-
istrator may assign another sanction
for that failure. In addition to other
sanctions as may apply, a failure to file
such reports may be grounds for denial
of a claim. The Deputy Administrator
may adjust crop histories as deter-
mined appropriate to create, to the ex-
tent practicable, an appropriate crop
history for loss computation purposes.

(4) Such reports as are provided for in
this subsection must be filed for every
crop year for which there is coverage,
irrespective of whether a claim is filed
for that year.

(e) Unless otherwise specified by the
Deputy Administrator, appraisals are
not required of crop acreage for cov-
ered tropical crops on Guam, Virgin Is-
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lands, American Samoa, and the Com-
monwealth of the Northern Mariana Is-
lands, the Republic of the Marshall Is-
lands, the Federated States of Micro-
nesia, and the Republic of Palau.

(f) All crop acreage for covered trop-
ical crops for which a notice of loss is
filed must not be destroyed until au-
thorized by CCC.

§1437.505 Application for payment for
the tropical region.

(a) For producers of covered tropical
crops in Guam, Virgin Islands, Amer-
ican Samoa, and the Commonwealth of
the Northern Mariana Islands, the Re-
public of the Marshall Islands, the Fed-
erated States of Micronesia, and the
Republic of Palau, an application for
payment must be filed at the same
time as the filing of the notice of loss
required under §§1437.10 and 1437.504.

(b) For producers in Puerto Rico and
Hawaii, an application for payment for
such crops must be filed by the later of:

(1) The date on which the notice of
loss is filed in accordance with §§1437.10
and 1437.502(i), and

(2) The date of the completion of har-
vest for the specific crop acreage that
existed at the time of loss for which
the notice of loss was filed.
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Subpart A—Tobacco Transition
Assessments

§1463.1 General.

The Commodity Credit Corporation
(CCC) will levy assessments from Janu-
ary 1, 2005 through September 30, 2014
on certain domestic manufacturers and
importers of tobacco products as pro-
vided for in this subpart in order to
fund the issuance of payments made
under subpart B of this part and to
fund other activities authorized by
Title VI of the American Jobs Creation
Act of 2004. The total amount of assess-
ments that may be collected under this
part shall not exceed $10.140 billion.

§1463.2 Administration.

The provisions of this subpart will be
administered under the general super-
vision of the Executive Vice President,
CCC.

§1463.3 Definitions.

The definitions in this section shall
apply for all purposes of administering
the provisions of this subpart:

Act means Title VI of the America
Jobs Creation Act of 2004 (Public Law
108-357).

Adjusted market share means the mar-
ket share of a manufacturer of tobacco
products or an importer of tobacco
products adjusted to reflect such enti-

§1463.3

ty’s share of a class of tobacco during
the immediately preceding calendar
year quarter. With respect to the 39th
and 40th quarterly payments due on
September 30, 2014, the adjusted mar-
ket share will be the entity’s share of
a class of tobacco during the April 1-
June 30, 2014 quarter.

Base period means the period July 1
through June 30 immediately preceding
the beginning of a fiscal year.

CCC’s point of contact means, for
items physically sent to CCC, ‘‘Fibers,
Peanuts, and Tobacco Analysis Group,
Economic and Policy Analysis Staff,
Farm Service Agency, United States
Department of Agriculture (USDA),
STOP 0515, Room 3720-S, 1400 Independ-
ence Avenue, SW., Washington, DC
20250-0515"" unless otherwise specified
by CCC through actual notice.

Calendar year means the period Janu-
ary 1 through December 31.

Class of tobacco means each of the fol-
lowing types of tobacco and tobacco
products for which taxes are required
to be paid for the removal of such into
domestic commerce: cigarettes; cigars;
snuff; roll-your-own tobacco; chewing
tobacco; and pipe tobacco.

Domestic manufacturer of tobacco prod-
ucts means an entity that is required to
obtain a permit from the Alcohol and
Tobacco Tax and Trade Bureau of the
Department of the Treasury with re-
spect to the production of tobacco
products under title 27 of the Code of
Federal Regulations.

Fiscal year means the period October
1 through September 30.

Gross domestic volume means the vol-
ume of tobacco products removed, as
defined by section 5702 of the Revenue
Code, and not exempt from tax under
chapter 52 of such code at the time of
their removal under that chapter or
the Harmonized Tariff Schedule of the
United States.

Importer of tobacco products means an
entity that is required to obtain a per-
mit from the Alcohol and Tobacco Tax
and Trade Bureau of the Department of
the Treasury with respect to the im-
portation of tobacco products under
title 27 of the Code of Federal Regula-
tions.

Market share means the share of each
domestic manufacturer and importer of
a class of tobacco product, to the
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fourth decimal place, of the total vol-
ume of domestic sales of the class of
tobacco product in the base period.
Such sales shall be determined by CCC
by using the total volume of such class
of tobacco product that is removed into
domestic commerce in the base period.

National assessment means the total
amount of funding that CCC has deter-
mined to be necessary to collect in a
year from domestic manufacturer and
importer of tobacco products in order
to reimburse CCC for expenditures that
it will incur in the year for expenses
incurred under sections 622 and 623 of
the Act in making payments under
subpart B of this part; losses sustained
by CCC in the disposition of tobacco
acquired under price support loan
agreements as provided in section
641(c) of the Act; and costs incurred by
CCC in the utilization of financial in-
stitutions in administering sections 622
and 623 of the Act.

Revenue Code means the Internal
Revenue Code of 1986.

Tobacco Trust Fund means an account
established for deposit of assessments
collected under this subpart, plus in-
terest that accrues on such assess-
ments, to be used to implement this
subpart.

[70 FR 7011, Feb. 10, 2005, as amended at 70
FR 17158, Apr. 4, 2005; 73 FR 23066, Apr. 29,
2008]

§1463.4 National assessment.

Annually, CCC will make a deter-
mination of a national assessment in
as far in advance of when the first as-
sessment is due as CCC determines to
be practicable. Based upon the amount
of assessments received and expendi-
tures incurred in a calendar year quar-
ter, CCC may adjust the national as-
sessment for one or more classes of to-
bacco established for a particular year
with respect to succeeding calendar
year quarters.

§1463.5 Division of national assess-
ment among classes of tobacco.

(a) Except as provided in paragraph
(b) of this section, the national assess-
ment will be divided by CCC among
each class of tobacco based upon CCC’s
determination of each class’s share of
the excise taxes paid. The value of the
excise taxes paid for each class of to-

7 CFR Ch. XIV (1-1-10 Edition)

bacco will be based upon the reports
filed by domestic manufacturers and
importers of tobacco products with the
Department of the Treasury and the
Department of Homeland Security:

(b) For fiscal year 2005, the national
assessment will be divided as follows:

(1) Cigarettes, 96.331 percent;

(2) Cigars, 2.783 percent;

(3) Snuff, 0.5639 percent;

(4) Roll-your-own tobacco products,
0.171 percent;

(5) Chewing tobacco, 0.111 percent;
and

(6) Pipe tobacco, 0.066 percent.

(c) For fiscal years 2006 through 2014,
the division of the national assessment
for each class of tobacco will be ad-
justed annually.

§1463.6 Determination of persons lia-
ble for payment of assessments.

(a) All domestic manufacturers and
importers of tobacco products are re-
quired to pay to CCC their propor-
tionate share of a calendar year’s na-
tional assessment. Such entities are
those that import or manufacture to-
bacco products in a calendar year and
are required to report to the United
States Department of the Treasury or
to the Department of Homeland Secu-
rity the removal of tobacco products
into domestic commerce under the
Revenue Code or are required to pay
taxes under chapter 52 of such code.

(b)(1) Such entities must provide to
CCC’s point of contact:

(i) Entity name; mailing address of
the entity’s principal place of business;
an office or individual that CCC may
contact for further information; an e-
mail address and postal address at
which they wish to receive notifica-
tions required by the Act to be made to
them by CCC; and

(ii) On a monthly basis for each class
of tobacco, the total amount of tobacco
products, summarized by employer
identification number or such other
method as may be prescribed by CCC,
that are required to be reported to the
United States Department of the
Treasury or to the Department of
Homeland Security in each month be-
ginning October 1, 2004, and ending
September 30, 2014.

(2) The information required to be
submitted to CCC under paragraph
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(b)(1) of this section must be submitted
by:

(i) With respect to fiscal year 2005 ac-
tivities occurring prior to February 10,
2005, by February 25, 2005; and

(ii) With respect to all other activi-
ties, on the same date the information
was required to be submitted to the
United States Department of the
Treasury or to the Department of
Homeland Security.

§1463.7 Division of class assessment to
individual entities.

(a) In order to determine the assess-
ment owed by an entity, that portion
of the national assessment assigned to
each class of tobacco will be further di-
vided at the entity level. The amount
of the assessment for each class of to-
bacco to be paid by each domestic man-
ufacturer and importer of tobacco
products will be determined by multi-
plying:

(1) With respect to each class of to-
bacco, the adjusted market share of
such manufacturer or importer; by

(2) The total amount of the assess-
ment for that class of tobacco for the
calendar year quarter.

(b) For purposes of determining the
volume of domestic sales of each class
of tobacco products and for each enti-
ty, such sales shall be based upon the
reports filed by domestic manufactur-
ers and importers of tobacco with the
Department of Treasury and the De-
partment of Homeland Security and
shall correspond to the quantity of the
tobacco product that is removed into
domestic commerce by each such enti-
ty:

(1) For cigarettes and cigars, on the
number of cigarettes and cigars re-
ported on such reports;

(2) For all other classes of tobacco,
on the number of pounds of those prod-
ucts.

(c) In determining the adjusted mar-
ket share of each manufacturer or im-
porter of a class of tobacco products,
except for cigars, CCC will determine
to the fourth decimal place an entity’s
share of excise taxes paid of that class
of tobacco product during the imme-
diately prior calendar year quarter.
With respect to cigars, CCC will deter-
mine the adjusted market share for
each manufacturer or importer of a

§1463.8

class of tobacco products based on the
number of such products removed into
domestic commerce.

(d) The amount of a quarterly assess-
ment owed by a domestic manufacturer
or importer of tobacco products that
must be remitted to CCC by the end of
a calendar year quarter is based upon
the application of the manufacturer’s
or importer’s adjusted market share to
the amount of the national assessment
that has been allocated to one of the
six specified tobacco product sectors
under §1463.5. As provided in §1463.3,
this adjusted market share is deter-
mined by the actions of such manufac-
turer or importer in a prior calendar
year quarter. Accordingly, this amount
must be remitted to CCC whether or
not the manufacturer or importer is
engaged in the removal of tobacco or
tobacco products into commerce in the
calendar year quarter in which it re-
ceives notification of the amount of as-
sessment owed to CCC.

[70 FR 7011, Feb. 10, 2005, as amended at 70
FR 17158, Apr. 4, 2005]

§1463.8 Notification of assessments.

(a) Once CCC has determined a na-
tional assessment, CCC will collect
that amount on a quarterly basis from
all domestic manufacturers and im-
porters of tobacco products subject to
§1463.5.

(b) 30 calendar days prior to the end
of each calendar year quarter domestic
manufacturers and importers of to-
bacco products will receive notification
of:

(1) The national assessment;

(2) The percentage of the national as-
sessment that has been allocated to
each class of tobacco product and the
total amount of assessments due from
each such class;

(3) Any adjustments that have been
from the prior fiscal year with respect
to the allocation of the gross domestic
volume determined for use in a fiscal
year among the classes of tobacco
products;

(4) An adjustment in the national as-
sessment if CCC determines that the
assessments imposed will result in in-
sufficient funds due to changes in the
amount of expenditures that CCC has
determined will be made in a calendar
year;
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(5) The volume of gross sales of each
class of tobacco that CCC has allocated
to the domestic manufacturer or im-
porter of tobacco products for the pur-
poses of determining such entity’s ad-
justed market share. The volume of
gross sales of each class of tobacco al-
located to such an entity shall cor-
respond to the quantity of the tobacco
product that is removed into domestic
commerce by each such entity;

(6) The total volume of gross sales of
each class of tobacco that CCC has al-
located to a class of tobacco, within
the gross domestic volume determined
for use in a fiscal year, that was used
for the purpose of determining a to-
bacco manufacturer’s or tobacco im-
porter’s adjusted market share. The
total volume of gross sales of each such
class of tobacco shall correspond to the
total quantity of the tobacco product
that is removed into domestic com-
merce.

(7) For that quarter, the adjusted
market share of the domestic manufac-
turer or importer of tobacco products;

(8) Beginning with the 2nd quarter of
2008, or as soon as practicable there-
after, the applied market share for that
quarter of each other manufacturer
and importer, for the applicable class
of tobacco product of those manufac-
turers and importers that have pro-
vided such information to CCC in ac-
cordance with the provisions of §1463.6,
as determined by the Deputy Adminis-
trator, Farm Service Agency.

(9) The manner in which assessments
are to be remitted to CCC; and

(10) Identification of those Depart-
ment of the Treasury and Department
of Homeland Security forms filed by
the domestic manufacturer or importer
of tobacco products that are used to
calculate assessments.

[70 FR 7011, Feb. 10, 2005, as amended at 70
FR 17158, Apr. 4, 2005; 73 FR 23066, Apr. 29,
2008]

§1463.9 Payment of assessments.

(a) Assessments under this subpart
are imposed for the expenditures CCC
has determined it will incur in the 2005
through 2014 calendar years. Except as
provided in paragraph (c) of this sec-
tion, payment of such assessments are
due to CCC no later than the end of
each calendar year quarter. If prior to
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30 calendar days before the end of a cal-
endar year quarter CCC has not noti-
fied an entity of the amount that is re-
quired to be remitted in that quarter,
no interest will be assessed by CCC
under paragraph (d) of this section
until 30 calendar days have elapsed
from the date CCC provided notifica-
tion of the amount owed.

(b) Payments due under this subpart
must be submitted to CCC by elec-
tronic fund transfer unless prior writ-
ten approval has been obtained from
CCcC.

(c) The final two calendar year quar-
terly payments due to CCC under this
part shall be due to CCC on September
30, 2014.

(d) Notwithstanding any other provi-
sion of this chapter, if CCC has not re-
ceived payment of assessments deter-
mined to be owed at the end of a cal-
endar year quarter, CCC will assess in-
terest on such unpaid amount begin-
ning on the first day of the calendar
year quarter immediately following
the end of such prior quarter. Such in-
terest will be at the rate CCC assesses
on delinquent debts in accordance with
part 1403 of this title.

(e) With respect to funds placed in es-
crow that are refunded to the domestic
manufacturer or importer of tobacco
products due to the resolution of an ap-
peal, interest will be paid on such
amount from the date of receipt by
CCC until the date of the refund. Such
interest rate will be at the rate
charged by the U.S. Treasury for CCC’s
borrowing that is in effect on the date
of receipt by CCC of such funds.

§1463.10 Civil penalties and criminal
penalties.

(a) Any person who knowingly fails
to provide information required to be
filed under this subpart, or provides
false information under this subpart,
may be subject to the penalties pre-
scribed in 15 U.S.C. 714m, 18 U.S.C. 1003,
and such other civil and criminal stat-
utes as the United States determines
to be appropriate.

(b) In addition to an action that may
be taken under paragraph (a) of this
section, with respect to any person who
knowingly fails to provide information
required to be filed under this subpart,
or that provides false information
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under this subpart, a person may be
subject to assessment of a civil penalty
by CCC. Such civil penalty will be im-
posed by CCC taking into account the
severity of the action; whether the ac-
tion is of a repetitive nature; and the
disruption the action has caused with
respect to other parties subject to this
subpart. Any such civil penalty will
not exceed two percent of the value of
the kind of tobacco products manufac-
tured or imported by such entity in the
fiscal year in which the violation oc-
curred.

§1463.11 Appeals and judicial review.

(a) An entity may appeal any adverse
determination made under this sub-
part, including with respect to the
amount of the assessment, by submit-
ting a written statement that sets
forth the basis of the dispute by sub-
mitting such a request to the Execu-
tive Vice President, CCC, at 1400 Inde-
pendence Avenue, SW., Room 4080-S,
Washington DC 20250-0514, within 30
business days of the date of receipt of
the notification by CCC of its deter-
mination.

(b) The Executive Vice President
shall assign a person to act as the hear-
ing officer on behalf of CCC. The duty
of the hearing officer will be to develop
an administrative record that will pro-
vide the Executive Vice President, or a
designee, with sufficient information
to render a final determination on the
matter in dispute. The hearing to be
conducted by the hearing officer will
be an informal hearing at which the ap-
pellant may present oral and written
evidence in support of the appellant’s
position. A copy of the rules of conduct
that will be applicable to the pro-
ceeding will be provided to the appel-
lant upon receipt of the appeal by CCC.

(c) With respect to any appeal filed
under this section regarding an assess-
ment imposed on a domestic manufac-
turer or importer of tobacco products,
the rules of conduct will provide that
within 30 calendar days of receiving the
final submission of material by the ap-
pellant, CCC will render a final admin-
istrative decision. In the event CCC has
not rendered a decision by such date,
all administrative remedies available
to the appellant shall be deemed to be
exhausted.

§1463.100

(d) Any domestic manufacturer or
importer of tobacco products aggrieved
by a determination made by CCC under
this subpart may seek review of the de-
termination upon the exhaustion of the
administrative remedies provided by
this part in the United States District
Court for the District of Columbia, or
for the district in which such importer
or manufacturer has its principal place
of business.

Subpart B—Tobacco Transition
Payment Program

SOURCE: 70 FR 17159, Apr. 4, 2005, unless
otherwise noted.

§1463.100 General.

(a) The Commodity Credit Corpora-
tion (CCC) will make payments to to-
bacco quota holders and tobacco pro-
ducers as provided in this subpart with
respect to farms for which a tobacco
marketing quota had been established
by the Farm Service Agency (FSA). To
be eligible for a payment, such person
must meet all provisions of this part;
submit to CCC an application provided
by CCC to enter into a contract for
payment; and submit other informa-
tion as may be required by CCC. Pay-
ments will be made by CCC annually
over a 10-year period.

(b) As provided in this part, a tobacco
quota holder or tobacco producer who
is not the subject of an outstanding
claim established by the United States
may, under the terms and conditions
established by CCC and with the prior
approval of CCC, enter into a successor
in interest contract with another per-
son or entity. Upon approval by CCC,
all rights and obligations of the quota
holder or producer, with respect to
payments made by CCC under this
part, will be terminated and trans-
ferred to the successor party.

(c) As provided in this part, a tobacco
quota holder or tobacco producer who
may, under the terms and conditions
established by CCC, and with the prior
approval of CCC, may assign the right
to receive a payment to be made under
this part by executing an assignment
as provided in §1463.111.

(d) Notwithstanding any other provi-
sion of this chapter, the provisions of 7
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CFR parts 723 and 1464 shall not be ap-
plicable to the 2005 and subsequent
crops and the 2005 and subsequent mar-
keting years.

§1463.101 Administration.

(a) The program will be administered
under the general supervision of the
Executive Vice President, CCC, and
shall be carried out by FSA State and
county committees (State and county
committees).

(b) State and county committees and
their representatives and employees
have no authority to modify or waive
provisions of this subpart.

(c) The State committee shall take
any action required by the regulations
of this subpart that has not been taken
by the county committee. The State
committee shall also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee that is not in
accordance with this subpart; or

(2) Require a county committee to
withhold taking any action that is not
in accordance with this subpart.

(d) No provision or delegation herein
to a State or county committee shall
preclude the Executive Vice President,
CCC, or designee, from determining
any question arising under the pro-
gram or from reversing or modifying
any determination made by a State or
county committee. Further, the Execu-
tive Vice-President, CCC, or designee,
may modify any deadline in this sub-
part to the extent doing so is deter-
mined to be appropriate and consistent
with the purposes of the program.

(e) A representative of CCC may exe-
cute a contract for a transition pay-
ment only under the terms and condi-
tions of this part, and as determined
and announced by the Executive Vice
President, CCC. Any contract that is
not executed in accordance with such
terms and conditions, including any
purported execution prior to the date
authorized by the Executive Vice
President, CCC, is null and void and
shall not be considered to be a contract
between CCC and any person executing
the contract.

§1463.102 Definitions.

The definitions in this section shall
apply for all purposes of administering
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the Tobacco Transition Payment Pro-
gram (TTPP) authorized by this sub-
part.

Act means the Fair and Equitable To-
bacco Reform Act of 2004.

Actual marketings means tobacco that
was disposed of in raw or processed
form by voluntary or involuntary sale,
barter, or exchange, or by gift between
living persons.

Actual undermarketings means the
amount by which the effective quota is
more than the amount of tobacco mar-
keted.

Assignee means the person designated
by a tobacco quota holder or tobacco
producer on the correct CCC form to
receive a payment to be made by CCC
under this subpart.

Assignor means the owner of a farm,
or a producer on a farm, who has been
determined by CCC to be eligible for a
payment under this subpart and who
has elected to assign to another person
on the correct CCC form, the payment
to be made by CCC under this subpart.

Average production yield means, for
each kind of tobacco, other than burley
(type 31) and flue-cured (types 11-14),
the average of the production of a kind
of tobacco in a county, on a per-acre
basis, for the 2001, 2002, and 2003 crop
years. For quota holders only, if no
records are available to provide the av-
erage production of a kind of tobacco
in a county, the average yield will be
the production yield established by the
National Agricultural Statistical Serv-
ice of the Department of Agriculture
(NASS) for the 2002 marketing year for
the applicable kind of tobacco.

Basic allotment means the factored al-
lotment plus and minus permanent ad-
justments.

Basic quota means the factored quota
plus permanent adjustments.

Base Quota Level (BQL) means the
payment pounds as determined under
this subpart.

Calendar year means the twelve-
months from January 1 through De-
cember 31.

Claim means any amount of money
determined by any Federal agency to
be owed by a tobacco quota holder or a
tobacco producer to the United States,
or any agency or instrumentality
thereof, that has been the subject of a
completed debt collection activity that
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is in compliance with the Debt Collec-
tion Improvement Act of 1996.

Considered planted means tobacco
that was planted but failed to be pro-
duced as a result of a natural disaster,
as determined by CCC.

Contract means a Tobacco Transition
Payment Quota Holder Contract, a To-
bacco Transition Payment Producer
Contract, a Tobacco Transition Pay-
ment Quota Holder Successor In Inter-
est Contract, or a Tobacco Transition
Payment Producer Successor In Inter-
est Contract.

Contract payment means a payment
made under a contract entered into
under this subpart.

Dependent means an offspring child
who is under 18 years of age.

Disaster lease means, as approved by
FSA, a written transfer by lease under
certain natural disaster conditions of
flue-cured or burley tobacco when the
transferring farm has suffered a loss of
production due to drought, excessive
rain, hail, wind, tornado, or other nat-
ural disasters. A disaster transfer of
flue-cured tobacco must have occurred
after June 30 and on or before Novem-
ber 15. A disaster transfer of burley to-
bacco must have occurred after July 1
and on or before February 16 of the fol-
lowing calendar year.

Effective allotment means the basic
farm allotment plus or minus tem-
porary adjustments.

Effective quota means the current
year farm marketing quota plus or
minus any temporary quota adjust-
ments.

Effective undermarketings means the
smaller of the actual undermarketings
or the sum of the previous year’s basic
quota plus pounds of quota temporarily
transferred to the farm for the previous
year.

Eligible quota holder means only a per-
son who, as of October 22, 2004, has ei-
ther a fee simple interest or life estate
interest in the farm for which FSA es-
tablished a farm basic marketing quota
for the 2004 marketing year. An eligible
quota holder does not include any
other person who: claims a lien, secu-
rity interest or other similar equitable
interest in the farm or in any personal
asset of the owner of the farm or a pro-
ducer on the farm; has a remainder in-
terest or any other contingent interest

§1463.102

in the farm or in any personal asset of
the owner of the farm or a producer on
the farm; or who may have caused any
such marketing quota to have been
transferred to the farm.

Eligible tobacco producer means an
owner, operator, landlord, tenant, or
sharecropper who shared in the risk of
producing tobacco on a farm where to-
bacco was produced, or considered
planted, pursuant to a tobacco pound-
age quota or acreage allotment as-
signed to the farm for the 2002, 2003 or
2004 marketing years and who other-
wise meets the requirements in
§1463.104.

Ezxperimental tobacco means tobacco
grown by or under the direction of a
publicly-owned agricultural experi-
ment station for experimental pur-
poses.

Factored allotment means allotment
that has been factored to equate it to
the 2002 basic allotment level.

Factored quota means quota that has
been factored to equate it to the 2002
basic quota level.

Family member means a parent; grand-
parent or other direct lineal ancestor;
child or other direct lineal descendent;
spouse; or sibling of a tobacco quota
holder or tobacco producer.

Farm means a farm as defined in part
718 of this title.

Fiscal year means the twelve-month
period from October 1 through Sep-
tember 30.

Marketing year means, for flue-cured
tobacco, the period beginning July 1 of
the current year and ending June 30 of
the following year. For kinds of to-
bacco other than flue-cured, the period
beginning October 1 of the current year
and ending September 30 of the fol-
lowing year.

NASS means the National Agricul-
tural Statistics Service of USDA.

New farm means a farm for which a
basic marketing quota was established
for the 2003 or 2004 year from the na-
tional reserve that is set aside for such
purposes from the national marketing
quota established for the applicable
year for the kind of tobacco.

Overmarketings means the pounds by
which the pounds marketed exceed the
effective farm marketing quota.
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Permanent quota adjustments means
adjustments made by FSA under part
723 of this title for:

(1) Old farm adjustments from re-
serve;

(2) Pounds of quota transferred to the
farm from the eminent domain pool;

(3) Pounds of quota transferred to or
from the farm by sale; or

(4) Pounds of forfeited quota.

Secretary means the Secretary of the
United States Department of Agri-
culture.

Share in the risk of production means
having a direct financial interest in the
successful production of a crop of to-
bacco through ownership of a direct
share in the actual proceeds derived
from the marketing of the crop, which
share is conditional upon the success of
that marketing.

Successor party means the means the
person who has assumed all rights and
obligations of a quota holder or to-
bacco producer arising under this part
by executing a TTPP contract.

Temporary quota adjustments means
adjustments made by FSA under part
723 of this title for:

(1) Effective undermarketings;

(2) Overmarketings from any prior
year;

(3) Reapportioned quota from quota
released from farms in the eminent do-
main pool;

(4) Quota transferred by lease or by
owner, for all kinds of tobacco except
flue-cured and cigar tobacco; except for
flue-cured disaster lease;

(5) Violations of the provisions of
part 723 of this title and part 1464 of
this chapter.

Tobacco means the following kinds of
tobacco: Burley tobacco (type 31);
cigar-filler and cigar binder tobacco
(types 42, 43, 44, 53, 54, and 55); dark air-
cured tobacco (types 35 and 36), fire-
cured tobacco (types 21, 22 and 23); flue-
cured tobacco (types 11, 12, 13 and 14);
and Virginia sun-cured tobacco (type
37).

TTPP effective quota means effective
quota plus or minus temporary adjust-
ments because of disaster lease and
transfer and before adjustment to the
2002 level for establishment of BQL.

United States includes any agency and
instrumentality thereof.
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§1463.103 Eligible quota holder.

(a) CCC will make a payment under
this subpart to a person determined by
CCC to be an eligible quota holder, as
defined in §1463.102.

(b) The wetlands and highly erodible
land provisions of part 12 of this title,
the controlled substance provisions of
part 718 of this title, and the payment
limitation provisions of part 1400 of
this chapter shall not be applicable to
payments made under this part to an
eligible quota holder.

§1463.104 Eligible tobacco producer.

(a) CCC will make a payment under
this subpart to a person determined by
CCC to be an eligible tobacco producer,
as defined in §1463.102.

(b) The wetlands and highly erodible
land provisions of part 12 of this title
and the controlled substance provisions
of part 718 of this title shall be applica-
ble to payments made under this part
to an eligible tobacco producer. How-
ever, the payment limitation provi-
sions of part 1400 of this chapter shall
not be applicable to payments made
under this part to an eligible tobacco
producer.

(c) For purposes of determining if an
eligible tobacco producer has shared in
the risk of producing a crop in the 2002,
2003, or 2004 crop years, CCC will con-
sider evidence presented by a producer
that includes, but is not limited to:
written leases; contracts for the pur-
chase of tobacco; crop insurance docu-
ments; or receipts for the purchase of
items used in the production of to-
bacco.

§1463.105 Base quota levels for eligi-
ble quota holders.

(a) The BQL is determined separately
for each kind of tobacco for each farm
for which a 2004 basic marketing year
quota was established under part 723 of
this title. Any marketing quota as-
signed by FSA to a new farm in 2003 or
2004, other than through transfer from
another farm, shall not be considered
when determining the BQL.

(b) For burley tobacco quota holders
BQL is established according to the fol-
lowing table, except as adjusted under
paragraph (e) of this section:
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(1) Farm BQL. The 2004 basic quota,
multiplied by the BQL adjustment fac-
tor 1.071295. (NOTE: The factor adjusts
the 2004 basic quota to the 2002 basic
quota level.)

(2) Quota holder BQL. The farm BQL
multiplied by the quota holder’s owner-
ship share in the farm. (NOTE: In the
case of undivided tract ownership, BQL
must be distributed among the tract
quota holders by the tract owners.)

(c) For flue-cured tobacco quota
holders the BQL is established accord-
ing to the following table, except as ad-
justed under paragraph (e) of this sec-
tion:

(1) Farm BQL. The 2004 basic quota,
multiplied by the BQL adjustment fac-
tor 1.23457. (NOTE: The factor adjusts
the 2004 basic quota to the 2002 level.)

(2) Quota holder BQL. The farm BQL
multiplied by the quota holder’s owner-
ship share in the farm. (NOTE: In the
case of undivided tract ownership, BQL
must be distributed among the tract
quota holders by the tract owner.)

(d) For quota holders of all other
kinds of tobacco the BQL is established
according to the following table, ex-
cept as adjusted under paragraph (e) of
this section:

(1) Farm BQL. The basic allotment
established for the farm in 2002 multi-
plied by the county average production
yield. The following NASS yields are to
be used for any county without produc-
tion:

(i) Fire-cured (type 21)—1746 1bs.

(ii) Fire-cured (types 22-23)—2676 1bs.

(iii) Dark Air-cured (types 35-36)—
2475 1bs.

(iv) Virginia Sun-cured (type 37)—
1502 1bs.

(v) Cigar Filler/Binder (types 42-44,
54, 55)—2230 1bs.

(2) Quota holder BQL. The farm BQL
multiplied by the quota holder’s owner-
ship share in the farm. (NOTE: In the
case of undivided tract ownership, BQL
must be distributed among the tract
quota holders by the tract owner.)

(e)(1) CCC will divide the BQL for the
farm between the parties to the agree-
ment as CCC determines to be fair and
equitable, taking into consideration
the proportionate amounts of cropland
sold, if:

(i) On or before October 22, 2004, the
owner of a farm had entered into an

§1463.106

agreement for the sale of all or a por-
tion of a farm for which a farm mar-
keting quota was established for the
2004 marketing year; and

(ii) Such agreement had not been ful-
filled or terminated prior to that date;
and

(iii) The parties to the agreement are
unable to agree to the disposition of
the contract payment to be made with
respect to the farm.

(2) If, on or before October 22, 2004,
the owner of a farm had entered into
an agreement for the permanent trans-
fer of all or a portion of a tobacco mar-
keting quota and the transfer had not
been completed by such date, the
owner of the farm to which such quota
was to be transferred shall be consid-
ered to be the owner of the marketing
quota for the purposes of this subpart.
The BQL’s for the transferring farm
and the receiving farm will be adjusted
to reflect this transfer.

(f) Any tobacco marketing quota pre-
served under part 1410 of this chapter
as the result of the enrollment of a
farm in the Conservation Reserve Pro-
gram shall be included in the deter-
mination of the BQL of the farm.

§1463.106 Base quota levels for eligi-
ble tobacco producers.

(a) BQL is determined separately, for
each of the years 2002, 2003 and 2004, for
each kind of tobacco and for each farm
for which a 2002 farm marketing quota
had been established under part 723 of
this title.

(b) The BQL for producers of burley
tobacco is established as follows:

(1) The 2002-crop year BQL for burley
producers is the 2002 effective quota
pounds actually marketed, adjusted for
disaster lease and transfer, and consid-
ered-planted undermarketings and
overmarketings. The BQL is then mul-
tiplied by the producer’s share in the
2002 crop to determine the producer’s
2002 BQL. The adjustments for disaster
lease and transfer and considered-
planted undermarketings and overmar-
ketings are made as follows:

(i) Disaster-leased pounds are added
to the marketings of the transferring
farm and deducted from the mar-
ketings of the receiving farm;

(i) Considered-planted pounds are
added to the farm’s actual marketings,
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and includes only undermarketings
that were not part of the farm’s 2003 ef-
fective quota.

(iii) Pounds actually marketed as
overmarketings and sold penalty-free
are added to the farm BQL after the
BQL adjustment factor of 1.12486 has
been applied to the overmarketed
pounds.

(2) The 2003-crop year BQL for burley
producers is the 2003 effective quota
pounds actually marketed, adjusted for
disaster lease and transfer and consid-
ered-planted undermarketings and
overmarketings, as follows:

(i) Disaster leases are added to the
marketings of the transferring farm

7 CFR Ch. XIV (1-1-10 Edition)

and deducted from the marketings of
receiving farm.

(ii) Considered-planted pounds are
added to the farm’s actual marketings,
and includes only undermarketings
that were not part of the farm’s 2004 ef-
fective quota.

(iii) Pounds actually marketed as
overmarketings and sold penalty-free
are added to the farm BQL after the
BQL adjustment factor of 1.071295 has
been applied to the overmarketed
pounds.

(iv) After these adjustments the BQL
is calculated as follows:

Step

Calculation

Subtract all 2002 undermarketings from the 2003 marketings, including undermarketings from the parent farm in any
special tobacco combinations. Leased pounds are apportioned undermarketing history by dividing the transferring
farm’s undermarketings by the transferring farm’s effective quota, before any temporary transfers, resulting in the
percentage of undermarketings that were leased.

Multiply the 2003 marketings remaining after Step 1 times 1.12486 (the 2003-BQL adjustment factor).

Add the undermarketings that were subtracted in Step 1 to the sum of Step 2 to determine the farm 2003 BQL.

Multiply the sum from Step 3 times the producer’s share in the 2003 crop to determine the producer's 2003 BQL.

(3) The 2004-crop year BQL for burley
producers is the 2004 effective quota be-

fore disaster lease and transfer is cal-
culated as follows:

Step

Calculation

Subtract all 2003 undermarketings from the 2004 effective quota, including undermarketings from the parent farm in
any special tobacco combinations. Leased pounds are apportioned undermarketing history by dividing the transfer-
ring farm’s undermarketings by the transferring farm’s effective quota, before any temporary transfers, resulting in

the percentage of undermarketings that were leased.
Multiply the 2004 effective quota remaining after Step 1 times 1.071295 (the 2004 BQL adjustment factor).
Multiply the undermarketings that were subtracted in Step 1 times 1.12486 (the 2003 BQL adjustment factor).
Add the effective quota from Step 2 to the undermarketings in Step 3 to determine the farm 2004 BQL.
Multiply the sum from Step 4 times the producer’s share in the 2004 crop to determine the producer's 2004 BQL.

(c) The BQL for producers of flue-
cured tobacco is established by year, as
follows:

(1) The 2002-crop year BQL for flue-
cured producers is the effective 2002
quota actually marketed, adjusted for
disaster lease and transfer and consid-
ered-planted undermarketings and
overmarketings. The BQL is then mul-
tiplied by the producer’s share in the
2002 crop to determine the producer’s
2002 BQL. Adjustments for disaster
lease and transfer and considered-
planted undermarketings and overmar-
ketings are calculated as follows:

(i) Disaster-leased pounds are added
to the marketings of the transferring
farm and deducted from the mar-
ketings of the receiving farm;

(ii) Considered-planted pounds are
added to the farm’s actual marketings,
and include only undermarketings that
were not part of the farm’s 2003 effec-
tive quota.

(iii) Pounds actually marketed as
overmarketings and sold penalty-free
are added to the farm BQL after the
BQL adjustment factor of 1.10497 has
been applied to the overmarketed
pounds.

(2) The 2003-crop year BQL for flue-
cured producers is the 2003 effective
quota actually marketed, adjusted for
disaster lease and transfer and consid-
ered-planted undermarketings and
overmarketings, as follows:

(1) Disaster leases are added to the
marketings of the transferring farm
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and deducted from the marketings of
the receiving farm.

(i) Considered-planted pounds are
added to the farm’s actual marketings,
and includes only undermarketings
that were in not part of the farm’s 2004
effective quota.

§1463.106

(iii) Pounds actually marketed as
overmarketings and sold penalty-free
are added to the farm BQL after the
BQL adjustment factor of 1.23457 has
been applied to the overmarketed
pounds.

(iv) After these adjustments the BQL

is calculated as follows:

Calculation

Subtract all 2002 undermarketings from the 2003 marketings, including undermarketings from the parent farm in any
special tobacco combinations.

Multiply the 2003 marketings remaining after Step 1 times 1.10497 (the 2003 BQL adjustment factor).

Add the undermarketings that were subtracted in Step 1 to the sum of Step 2 to determine the farm 2003 BQL.

Multiply the sum from step 3 times the producer’s share in the 2003 crop to determine the producer’s 2003 BQL.

(3) The 2004-crop year BQL for flue- fer. The 2004 BQL is calculated as fol-

cured producers is the 2004 effective lows:
quota before disaster lease and trans-
Step Calculation

Subtract all 2003 undermarketings from the 2004 effective quota, including undermarketings from the parent farm in
any special tobacco combinations.

Multiply the 2004 effective quota remaining after Step 1 times 1.23457 (the 2004 BQL adjustment factor).

Multiply the undermarketings that were subtracted in Step 1 times 1.10497 (the 2003 BQL adjustment factor).

Add the effective quota from Step 2 to the undermarketings in Step 3 to determine the farm 2004 BQL.

Multiply the sum from Step 4 times the producer’s share in the 2004 crop to determine the producer's 2004 BQL.

a s~ wnN

(d) The BQL for producers of cigar
filler and binder tobacco is established
by years, as follows:

(1) The 2002-crop year BQL for cigar
filler and binder tobaccos is calculated
as follows:

Step Calculation

Multiply the 2002 farm’s basic allotment times the farm’s average yield for 2001, 2002, and 2003 to get the 2004
farm base pounds total.

2 e Multiply any 2002 special tobacco combination acres times the 2002-equivalence factor of 1.000.

3 s Multiply the sum from Step 2 times the farm’s average yield for 2001, 2002, and 2003 to get the 2002 farm special
tobacco combination pounds total.

4 s Add the sum from Step 1 to the sum from Step 3 to get the 2004 farm BQL total.

5 s Multiply the sum from Step 4 times the producer’s share in the 2002 crop to get the producer 2002 BQL.

(2) The 2003-crop year BQL for cigar
filler and binder tobaccos is calculated
as follows:

Step Calculation

Multiply the 2002 farm’s basic allotment times the farm’s average yield for 2001, 2002, and 2003 to get the 2003
farm base pounds total.

2 s Multiply any 2003 special tobacco combination acres times the 2003 BQL adjustment factor of 0.8929.

3 s Multiply the sum from Step 2 times the farm’s average yield for 2001, 2002, and 2003 to get the 2003 farm special
tobacco combination pounds total.

4 .. Add the sum from Step 1 to the sum from Step 3 to get the 2003 farm BQL total.

Multiply the sum from Step 4 times the producer’s share in the 2003 crop to get the producer 2003 BQL.
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(3) The 2004-crop year BQL for cigar-

filler and binder tobaccos is calculated
as follows:
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Calculation

Multiply the 2002 farm’s basic allotment times the farm’s average yield for 2001, 2002, and 2003 to get the 2004
farm base pounds total.

Multiply any 2004 special tobacco combination acres times the 2004 BQL adjustment factor of 0.9398.

Multiply the sum from Step 2 times the farm’s average yield for 2001, 2002, and 2004 to get the 2003 farm special
tobacco combination pounds total.

Add the sum from Step 1 to the sum from Step 3 to get the 2004 farm BQL total.

Multiply the sum from Step 4 times the producer’s share in the 2004 crop to get the producer 2004 BQL.

w N

o »

(e) The BQL’s for producers of all
kinds of tobacco other than burley,
flue-cured and cigar filler and binder,

(1) The 2002-crop year BQL’s for these
kinds of tobaccos are calculated as fol-
lows:

are established by year, as follows.

Step Calculation

Multiply the 2002 farm’s basic allotment times the farm’s average vyield for 2001, 2002, and 2003 to get the 2002
farm base pounds total.

Multiply any 2002 special tobacco combination acres times the farm’s average yield for 2001, 2002, and 2003 to get
the 2002 special tobacco combinations pounds total.

Add the sum from Step 1 to the sum from Step 2.

Multiply any 2002 acres leased to or from the farm times the farm’s average yield for 2001, 2002, and 2003 to get
the 2002 lease pounds total. Then, to the sum from either:
(i) Step 3, add pounds leased to the farm to get the farm 2002 BQL total
(ii)Step 3, subtract pounds leased from the farm to get the farm 2002 BQL total.

Multiply the result from Step 4 times the producer’s share in the 2002 crop to get the producer 2002 BQL.

(2) The 2003-crop year BQL’s for these
kinds of tobaccos are calculated as fol-

lows:
Step Calculation
T s Multiply the 2002 farm’s basic allotment times the farm’s average yield for 2001, 2002, and 2003 to get the 2003
farm base pounds total.
2 . Multiply any 2003 special tobacco combinations acres times the applicable 2003 BQL adjustment factor:

(i) Fire-cured (type 21)—1.0000

(ii) Fire-cured (types 22—-23)—.980392
(iii) Dark Air-cured (35-36)—.952381
(iv) Virginia Sun-cured (type 37) 1.0000

3 s Multiply the sum from Step 2 times the farm’s average yield for 2001, 2002, and 2003 to get the 2003 farm special
tobacco combination pounds total.
4 s Add the sum from Step 1 to the sum from Step 3.
5 s Multiply any 2003 acres leased times the applicable 2003 BQL adjustment factor:
(i) Fire-cured (type 21) 1.0000
(ii) Fire-cured (types 22—23)—.980392
(iii) Dark Air-cured (35-36)—.952381
(iv) Virginia Sun-cured (type 37) 1.0000
6 s Multiply the sum from Step 5 times the farm’s average yield for 2001, 2002, and 2003 to get the 2003 lease pounds
total.
7 .. To the sum from Step 4 either:
(i) Add pounds from Step 6 leased to the farm to get the farm 2003 BQL total
(i) Subtract pounds from Step 6 leased from the farm to get the farm 2003 BQL total.
8 s Multiply the sum from Step 7 times the producer’s share in the 2003 crop to get the producer 2003 BQL total.

(3) The 2004-crop year BQL’s for these
kinds of tobaccos are calculated as fol-

lows:
Step Calculation
T s Multiply the 2002 farm’s basic allotment times the farm’s average yield for 2001, 2002, and 2003 to get the 2004
farm base pounds total.
2 e Multiply any 2004 special tobacco combinations acres times the applicable 2004 BQL adjustment factor:
(i) Fire-cured (type 21) 1.0000
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Step Calculation
(ii) Fire-cured (types 22—-23)—.951837
(iii) Dark Air-cured (35-36)—.94264
(iv) Virginia Sun-cured (type 37) 1.0000
3 s Multiply the sum from Step 2 times the farm’s average yield for 2001, 2002, and 2003 to get the 2004 farm special
tobacco combination pounds total.
4 s Add the sum from Step 1 to the sum from Step 3.
5 s Multiply any 2004 acres leased times the applicable 2004 BQL adjustment factor:
(i) Fire-cured (type 21) 1.0000
(ii) Fire-cured (types 22—23)—.951837
(iii) Dark Air-cured (35-36)—.92464
(iv) Virginia Sun-cured (type 37) 1.0000
6 s Multiply the sum from Step 5 times the farm’s average yield for 2001, 2002, and 2003 to get the 2004 lease pounds
total.
T oeienn To the sum from Step 4 either:
(i) Add pounds from Step 6 leased to the farm to get the farm 2004 BQL total
(i) Subtract pounds from Step 6 leased from the farm to get the farm 2004 BQL total.
8 s Multiply the sum from Step 7 times the producer’s share in the 2004 crop to get the producer 2004 BQL total.
§1463.107 Payment to eligible quota $3.00 per pound x the BQL for the pro-
holders. ducer determined under §1463.106 for

(a) The total amount of contract pay-
ments that may be made to an eligible
quota holder shall be the product ob-
tained by multiplying:

$7.00 per pound x the BQL for the quota
holder as determined under §1463.105
for each kind of tobacco

(b) During each of the fiscal years
2005 through 2014, CCC will make a pay-
ment to each eligible quota holder in
an amount equal to 10 percent of the
total amount due under a contract en-
tered into under this subpart, except
that in the case an application was
filed after June 17, 2005, the applicant
will receive only the TTPP payments
that have not been made as of the date
the contract is approved. However, in
order for the contract participant to
receive the 2005 TTPP payment an ap-
plication to enter into a TTPP con-
tract must be filed no later than June
17, 2005. CCC may, in its discretion, ex-
tend any deadline set forth in this
paragraph. However, CCC will make
the FY 2005 payment between June and
September of 2005, and subsequent pay-
ments will be made in January, to the
extent practicable, of each FY.

§1463.108 Payment to eligible tobacco
producers.

(a) Subject to paragraph (b) of this
section, the total amount of contract
payments that may be made to an eli-
gible tobacco producer shall be the
product obtained by multiplying:

each kind of tobacco

(b) Payments to an eligible producer
shall be equal to:

(1) For an eligible producer that pro-
duced tobacco that was marketed or
considered by CCC as planted under a
marketing quota in all of the 2002, 2003,
and 2004 marketing years, 100 percent
of the rate specified in paragraph (a) of
this section;

(2) For an eligible producer that pro-
duced tobacco that was marketed or
considered by CCC as planted under a
marketing quota in any two of the 2002,
2003, and 2004 marketing years, 2/3 of
the rate specified in paragraph (a) of
this section; and

(3) For an eligible producer that pro-
duced tobacco that was marketed, or
considered by CCC as planted under a
marketing quota in any one of the 2002,
2003, and 2004 marketing years, 1/3 of
the rate specified in paragraph (a) of
this section.

(c) During each of the fiscal years
2005 through 2014, CCC will make a pay-
ment to each eligible producer in an
amount equal to 10 percent of the total
amount due under a contract entered
into under this subpart except that in
the case an application was filed after
June 17, 2005, the applicant will receive
only the TTPP payments that have not
been made as of the date the contract
is approved. However, in order for the
contract participant to receive the 2005
TTPP payment, an application to enter
into a TTPP contract must be filed no
later than June 17, 2005. CCC may, in
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its discretion, extend any deadline set
forth in this paragraph. However, CCC
will make the FY 2005 payment be-
tween June and September of 2005, and
subsequent payments will be made in
January, to the extent practical, of
each FY.

§1463.109 Contracts.

(a) CCC will enter into a contract
with eligible tobacco quota holders and
producers. To the extent a person has
filed such a contract with CCC, but a
final administrative decision has not
been made with respect to such per-
son’s status as an eligible quota holder
or tobacco producer prior to the final
enrollment date, CCC will enter into
such a contract only upon the issuance
of a final determination of eligibility
and the passing of any deadline for any
administrative appeal under parts 780
and 11 of this title.

(b)(1) If contracts or other written
claims are provided to CCC by June 3,
2005, by two or more persons with re-
spect to the same tobacco BQL used to
calculate a program payment, CCC will
not issue such payment until CCC has
determined the eligibility status of
each claimant.

(2) If CCC has made a payment to a
person after June 3, 2005, a person who
is not an eligible holder or producer, as
identified on FSA records, for such
farm, or claims to be an eligible to-
bacco holder or producer and submits a
contract or other written claim with
CCC for the same quota used to issue
the initial payment, CCC will issue no
further payments for such farm until
CCC has determined the eligibility sta-
tus of each person who has submitted a
contract or other written claim for
such farm and the occurrence of the re-
payment of the initial payment made
by CCC.

§1463.110 Misrepresentation and

scheme or device.

A person must refund all payments
received on all contracts entered into
under this subpart, plus interest as de-
termined in accordance with part 1403
of this chapter, and pay to CCC lig-
uidated damages as specified in the
contract, if CCC determines the person
has:

§1463.111

(a) Erroneously represented any fact
affecting a program determination
made in accordance with this subpart;

(b) Adopted any scheme or device
that tends to defeat the purpose of the
program; or

(c) Made any fraudulent representa-
tion affecting a program determination
made in accordance with this subpart.

§1463.111 Offsets and assignments.

(a) TTPP payments made to any per-
son under this subpart shall be made
without regard to questions of title
under State law and without regard to
any claim or lien against the tobacco
quota, tobacco marketing allotment,
or the farm for which a tobacco quota
had been established under part 723 of
this title by any creditor or any other
person.

(b) The provisions of part 1404 of this
title shall not apply to this part.

(c) A quota holder or tobacco pro-
ducer who is eligible to receive a pay-
ment under this part may assign a pay-
ment, or a portion thereof, to be made
under this part to another person using
the correct CCC form. Such an assign-
ment will become effective upon ap-
proval by CCC. In order to provide for
the orderly issuance of payments under
this part, CCC may limit, in its sole
discretion, the number of assignments
that may be made with respect to a
contract.

(d)(1) CCC will establish, after con-
sultation with the Department of the
Treasury, a discount rate that reflects
the value of any remaining payments
due under this part if such payments
were to be made as a lump sum pay-
ment in the current year. Unless there
is consideration for such contract in an
amount equal to or greater than the
discounted value of the payments, sub-
ject to the assignment, based on the
discount rate established for such pay-
ments by CCC, CCC will not approve
any assignment other than to:

(i) A family member; or

(ii) A party who had purchased a to-
bacco marketing quota prior to Octo-
ber 22, 2004 and had placed the quota on
a farm with the owner’s consent prior
to that date in the manner that had
been prescribed by FSA under part 723
of this chapter.
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(2) The discount rate established by
CCC will be determined by adding 200
basis points to the prime lending rate,
as determined by CCC. If this sum is a
fraction of a number, CCC will round
the discount rate to the nearest whole
number. Rounding of a half percent
will be to the next higher whole num-
ber.

(e) CCC will issue a payment to an as-
signee only to the extent and amount
of payment that CCC would otherwise
have issued to the quota holder or pro-
ducer in the absence of the assignment.
In accordance with part 1403 of this
title, any claim owed by the assignor
to the United States will be deducted
from any payment made under this
part prior to the issuance of the pay-
ment to the assignee.

(f) CCC will report to the Internal
Revenue Service any payment assigned
under this section as income earned by
the assignor.

§1463.112 Successor in interest con-
tracts.

(a) A quota holder or tobacco pro-
ducer who is eligible to receive a pay-
ment under this part, and for whom a
claim has not been established by the
United States, may enter into a suc-
cessor in interest contract with an-
other party using the correct CCC
form. Such successor in interest con-
tract will become effective upon ap-
proval by CCC, and will not include the
2005 payment. Only one such successor
in interest contract may be entered
into by a quota holder or tobacco pro-
ducer with respect to a farm for each
kind of tobacco.

(b) Annually, CCC will establish,
after consultation with the Depart-
ment of the Treasury, a discount rate
that reflects the value of any remain-
ing payments due under this part if
such payments were to be made as a
lump sum payment in the current year.
This discount rate will be determined
as provided in §1463.111(d)(2). Unless
there is consideration for such contract
in an amount equal to or greater than
the discounted value of the payments,
subject to the successor in interest or
contract, based on the discount rate es-
tablished for such payments by CCC,
CCC will not approve any succession in
interest contract other than to:
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(1) A family member; or

(2) A party who had purchased a to-
bacco marketing quota prior to Octo-
ber 22, 2004 and had placed the quota on
a farm with the owner’s consent prior
to that date in the manner that had
been prescribed by FSA under part 723
of this chapter.

(c) CCC will issue a payment, except
the 2005 payment, to a successor party
only if such party is otherwise in com-
pliance with all other applicable regu-
lations, which includes for successors
to producer contracts only the wet-
lands and highly erodible land provi-
sions of part 12 of this chapter. In ac-
cordance with part 1403 of this title,
any claim owed by the successor party
to the United States will be deducted
from any payment made under this
part prior to the issuance of the pay-
ment to the successor party.

(d) CCC will report to the Internal
Revenue Service any payment made
under a successor in interest contract
as income earned by the successor
party.

§1463.113 Issuance of payments in
event of death.

If a quota holder or tobacco producer
who is eligible to receive a payment
under this subpart dies, the right to re-
ceive payments shall be transferred to
the estate of the quota holder or to-
bacco producer unless such person is
survived by a spouse or one or more de-
pendents, in which case the right to re-
ceive the payments shall be transferred
to the surviving spouse.

§1463.114 Appeals.

A person may obtain reconsideration
and review of any adverse determina-
tion made under this subpart in accord-
ance with the appeal regulations found
at parts 11 and 780 of this title.

Subpart C—Miscellaneous
Provisions

§1463.201 Refunds of importer assess-
ments.

Assessments paid on imported flue-
cured or burley tobacco under sections
106 A and 106B of the Agricultural Act
of 1949 with respect to imports in the
2004 and prior marketing years may be
refunded by CCC in accordance with
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